
C. Use of DDS Capacity.

With respect to alternative use restrictions on DDS capacity, the Commission

has proposed a rule that would modify its former temporal requirements for DDS service on

each transponder in favor of a broader measure of DDS capacity. Specifically, the

Commission propOses that fifty percent of the total number of DDS channels that an operator

is assigned at a given orbital location must be used to provide domestic DDS service. Within

these limits, DDS operators would be permitted maximum flexibility to make "optimal use"

of their DDS spectrum. The Notice also reminds potential and current DBS providers that

other use restrictions apply to the DBS service, including the Cable Act's Section 25 public

interest requirements and dedicated channel capacity for noncommercial, educational or

informational programming.

DIRECTV supports the Commission's flexible approach with respect to the use

of DDS spectrum, which will enable DBS providers to better tailor new program offerings to

public demand. With respect to public interest requirements, DIRECTV has commented

fully in the Commission's pending rulemaking to implement Section 25 of the Cable Act.~1

The Commission has noted that the constitutional status of this provision is on appeal in the

D.C. Circuit.~1 In DIRECTV's view, the Commission should await the outcome of the

appeal before taking further action in the docket.

.i2/ See Comments of DIRECTV, Inc., MM Docket No. 93-25 (May 24, 1993); Reply Comments
of DIRECTV, Inc. (July 14, 1993).

2Q/ See Daniels Cablevision. Inc. v. United States, 835 F. Supp. 1 (D.D.C. 1993), appeals
pending sub nom. Time Warner Entertainment Co. v. FCC, No. 93-5349 (and consolidated
cases) D.C. Cir.).
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D. East/West Paired AsSimments·

Under the Commission's Continental regime, the Commission detennined that

DBS channels would be assigned only in east/west pairs. The Commission's policy goal

underlying this rule was to ensure that all DBS resources were used as intensely, and at that

time, the feasibility of full-CONUS service had not yet been demonstrated.g,

DIRECTV agrees with the Commission's proposal to eliminate the east/west

distinction, which no longer makes technical or policy sense. DIRECTV has proven that

full-CONUS service is viable, and there will be several DBS providers offering it. Although

DBS operators should be free to continue to respect and configure their systems according to

paired assignments, there should be no longer be a Commission rule that mandates this

practice. As the Commission acknowledges, this is particularly so since the western orbital

locations may be usable for niche services to the western United States, and possibly even

for international services to Pacific Rim countries. The Commission's proposal to allow the

marketplace to determine the viability of service from non-paired channels is sound and

should be adopted.

E. Service to Alaska and Hawaii.

The Commission has proposed to require service to Alaska and Hawaii for

new permittees where it is technically feasible to do so, and to condition existing permittees'

retention of their western orbital locations on such service.

DIRECTV supports the Commission's goal of including service to Alaska and

Hawaii in any future plans for DBS service. In implementing these requirements, however,

DIRECTV also urges the Commission not to impose overly restrictive service conditions. In

III Notice at 1 64.
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particular, DIRECTV notes that the Commission proposes a "technically feasible," and not

an absolute "technically possible" standard. DIRECTV supports this approach, which

presumably takes into account the weight and power resources needed to serve Alaska and

Hawaii, the recognition that dish size may be somewhat larger in some portions of those

areas, and the fact that, until altered, the technical characteristics of service to Alaska and

Hawaii must be consistent with the technical imitations imposed by the Commission and the

ITU.W DIRECTV believes that these conditions are reasonable, and will facilitate the

Commission's goals of bringing DBS more effectively to these important geographic regions.

F. License Term

The Commission's interim DBS rules provided for a five-year license term for

DBS systems, although the Communications· Act provides for a to-year term for non-

broadcast radio licenses.~1

As the Notice observes, DBS technology has now progressed to the point

where DBS space stations may have useful lives in excess of ten years. Ten years is also the

license term traditionally used for licensing space stations in the fIXed-satellite service.

DIRECTV believes that extending the license term to ten years for non-broadcast DBS

satellites makes good sense, and agrees with the C<;>mmission that a longer license term

should promote further investment and innovation in the DBS service.

gl For example, DIRECTV's service to Alaska from 101 0 W.L. is constrained by signal strength
limits over the Siberian peninsula to the west of Alaska.

gl See 47 U.S.C. § 307(c).
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V. AUCTION MECHANICS

The Commission has chosen to auction ACC's spectrum in two large 28- and

24-channel blocks corresponding to the 1100 W.L. and 1480 W.L. orbital positions. The

license blocks would be auctioned sequentially in multiple rounds, with bids submitted via

open outcry.~I

DIRECTV believes that all of the proposals in the Notice with respect to

running such an auction sound reasonable, and should facilitate an efficient auction of ACC's

channels, subject of course to DIRECTV's fundamental objections set forth above to the

Commission's proposed spectrum aggregation limits. The choice of competitive bidding as a

methodology will be wholly undermined if the universe of potential bidders is needlessly and

arbitrarily constrained.

VI. CONCLUSION

DIRECTV urges the Commission to adopt the proposals set forth in the

foregoing Comments. In particular, the Commission should allow DIRECTV and other

independent DBS operators to participate in any upcoming auction for ACC's DBS channels,

and should impose appropriate competitive safeguards with respect to the participation of

cable-affiliated DBS entities as set forth above.

a!/ Notice at " 80-82.
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Statel'nt of Profel.pr J.rry A. Hauaman

1. My tWO 18 Jerry A. aaus1l&n. I .. KacDonald Prof,..or of Economic.

a~ ~heMaII.chu••ttIInstitut.ofTechno1olYinCambridge.Mallachu.ettl.

02139.

2. I raceivad an A.I. da.ra. from Brown Unlverlity and a B.Phil. and D.

Phil. (Ph.D.) in leono.ie. trom Oxford Univerlity where I val a Kar.hall

Scholar. My academic and r ••••rch sp.ci.ltie. ar. econometric., the u•• of

Itatistical modal. and techniqu.s on .conomic dat., and microeconomics, ~.

study of conlumer behavior and the beh.vior of firm.. I teach a cour•• in

"Competition in Tel.communication." to iraduat••tudentl in economic. and

bUline•• at KIT each year. Service provi.ion by cable providers, the

introduction of ne. competition to cable provider., and competition with

broadcast TV 18 one of the primary topic. covered in the course .. In Daeenaber

1985, I received the John Bata. Clark Award of the American Economic

AI.oeiation for the mo.t ".llnifieant contribution. to aconomics" by .n

econoa1.t under torty years of ai', I have received numerou. ocher academic

and Iconomic lociety a••rdl. My curriculum vitae i. included a. Exhibit 1.

3. I havi done lianifieant amount. of r.search in the

telecommunication. indultry. I have published numerous pap.rs in academic

journal. and book. about tel.communications. I have al.o edited two recent

books on t.lecommunications, futur, Competitipn in T,l,cpmmupicltipD' (Harvard

Bu.in••• School Pr•••. 1989) and GlpbaliE,tipD, I"bpplp&yand Comp.tition in

T.l.cPmmunicatipns (Harvard Busine•• School Pre••. 1993).

4. I em familiar with the direct broadcast .at.ll1t. (DBS) industry. I

fir.t did r ••earch on DBS in the aarly 1980'. when I .erved a. a con.ultanc to

S.ar. an6 Coaaat on the commercial viability of DIS. I have continued to

follow the induatry .inc, that tim.. I have al.o leucu'.c1 DBS and cable



c~etition in ~he Uni~ld Kinedom an~ the pro.plct for DIS in Au.tralia.

After an Ixtrl••ly lOnl period of development, D!S hal finally reaehed the

Itale of technology whirl it may provide prolrammin& .ervic•• to con.umer.

which will allow it to lucceed economically. I bilievi that DBS hal thl

po~.ntial to be a lona term competitor to cabll ~elev111on in the di.tribution

of .ult1channll vi4eo prolramDina. I previou.ly .ubmitt.4 a Dlclaration to

the Couai..ion on blhalf of DIDeTV regardine the compititivi i1llpact. of an

a•• ian-ent of Advanced Communication Corporation'. con.tructlon authorization

to Tlmpo/TCI.

I. S1l·'O Gd CPl1.clUlipnl

s. ! •• innins with firlt principll', the Commi•• ion should recocnize the,

fundamentally different economic environment creatld by the auction of ACC'.

D!S .pectrum. The FCC .hould "let the market decidl" who value. the DBS

.pectrum the mOlt. The FCC should only intervene in the auction if it

believe. that the outcome will lead to the ex.rei•• of market power. It

should not engage in inaustrial policy or ahow favoriti.m to certain industry

participants .

6. DIa!CTV, or other holder. of DBS .plctrum authorizationl, lbould be

plrmitted to bid for the DBS Ipectrum formerly controlled by ACC. Th. ~orrect
. .

market 4efinition in which to a••e•• the market il the relevant product marklt

of multichannel video pro&rammin& distributor. (MVPD.). The KVPD market is

currently dominated by cable providers. The economic .trueture of the KVPD

mark.t would not permit DIl!CTV to exerci.e market power given the pr••en~e of

cable TV provider., at lla.t two other DBS provider., direct-to-home (DTH)

providers like Primestar and tvaO di.tributor., a. well a....riinl

technololi•• auch •• KKDS and Video Dlaltone (VDT). DIRKCTV'. Darket .hare in

the KVPD market i. at mOlt 1.51. It could not exerci•• un11.teral market

power.
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7. Vlrtical intlarat10n btew,en cabl, provider, and upstr.am content

providers hal prtviou.ly ltd to anti-competitive outcome., a. recoaniztd by

both Conarl•• and the FCC. With increa.'d vertical inttltation between cable

provider. and multichannel content provider. likely to occur, a.&. the

propo.ed .11'111' of Tl.. -Warner and Turner Broadca5tina. the Commi•• ion ahould

continue to monitor the MVPO market and enforce rule. which decrea.e the

exerciae of market power by intelrated providera of cable TV and multichannel

prolt_inl·

11. The lLallylnt MArgt DlfinitioD

8. The competitive eonaequence. of the propoaed acquilition of ACC's

former DIS apectrua (or other DBB spectrum) should be conaidtred in the

relevant product .arket of multichannel video prolramminl diltributor.

(MVPOa). The MVPO market currently il dominated by cable providera exerei.ina

dominant market power. !hi. market definition 1. identical to the market

definition uaed by the Commission (FCC) in iea rlcent 1994 "Competition

a,port" (1994 CR) on the .tatu. of competition in the .arket for the delivery

of vidto programming al well a. COPlre.1 in the 1992 Cable Act. 1 The market

definition ,110 followl from an application of the poJ and FIC Horizontal

M.rl,r Cutd.lip•• (April 2, 1992) lince a hypothetical (and actual) cabl.

monopoliat i. able to incre••• price. above competitive levell. (Marl,r

Guidelipe., • 1.0)2 Inaeed, the DOJ economi.ts a~opt.d this market

definition when they applied the 1984 M,rl,r Quidelint' which are quice

similar co the 1992 verlion.

~iiZ~Ea2fi§;r·~~_!!...I_~,~4.
a The 1I1fl'" Guidt1a,uu define an "economically Jlean1naful _rket" to be

a market that eouid be subject to the Ix.rci•• of market powlr. A. 1 d1.euls
bIlow, wide "re.m-nc exilc, chat cable TV operator. have Ix,rc11,d
aisnificlnt market power. .
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9. Economists, lovernment rerulatoTI, and Congress bave concluded that

cabl. operetors have market power and hav••nlag.d in a variety of .nti·

competitive actlon.. In particular, authora of a number af article. publlshed

in economic journal., econom1.ts at both the u.s. Departm.nt af Ju.tice (DOJ)

and the reder.l Trade Cosaillion (FTC), my own economic analy.i•.•nd Consre••

have determined that c.ble operatar.' price. to coa.umer. have refl.cted the

exerci.e of ..rket pow.r··the ability to price .bove competitive level. for

ext.nd.d period. of time. 3 Whlle over·the·a1r bro.dca.tinl and video

e••••tt•• do compete to .ome extent with cable prolramminl. they are not clo.e

enouih competition to hold down cable price. to competitive level•.

10. Cable TV w•• e••entially dereCul.ted (with respect to price and

prolramm1ng) durin. the period .ub.equlnt to the 1984 C.ble Act until it.

recent (1992) re·resul.tion by Conlres.. During thil period. cabl. TV

operator. exerclsed significant market power. The U.S. Congr••• determined

that the averaga monthly cable rate increa.ed almolt 3 times •• much al the

Consumer Price Index durinl the period ot deregulation. In re.pon.e to thi.

price increa.e, Conlre•• pa••ed tbe 1992 Cable Act which r •• regulated cable

rate,.

11. The FCC r.cently determined th.t ~for mOlt houaenold., c.ble

televi.ion is the only provider of multichannel video programming. Cable

Iyse••a continue to have lubstantial market power at the local diatribution

leve1. M (1994 ca, , 13)

I According even to the National Cable Television A.sociation. ba.ic
cable r.te• .are than ~ubl.d from $9.20 in 1984 to $18.85 in 1992. (~CTA,

¥.I1~L.-J:sJ.p;~l.ml~~~.~~, 6·A, June 1993) In real tara. (adjuated for
c. ncr.... 11 approxl..t.1y 501. The r.al prIce for mo.t
.ervi~" decr,al'~ ov.r tbil lame perlod.
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12. The FCC hal adopted the MVPD marke~ definition ., the relevane

.arket in which to do ie. c01lpetitive andysis. Within thb 1I&~'ket

definition, the FCC hal deterained that cable operatorl, KKDS (Multichannel

Kul~ipoint Distribution Service), DBS. TVlO. VDT (Video DialTone provided by a

eelephone company). and SKATV (Satellite Kalter Antenna Televi.ion Sy.tems)

.ystems should be co~idered KVPDs. (199~ CR, ! 49) However. cable TV 1. by

far the -dominant medium for provldinl conlUDer. w1th multichannel video

prolrammina" a. found by the FCC. (1994 ca, , 201). Indeed, the 1994

penetration de.onstrates that cable hal apprOXimately 94X of .11 .ub,cr1berl

to MVPD.. Thus, to d.ate. the other KVPD .ervic8l5 have not been .uccellful in

providini effective c.ompetition to cable TV. The FCC concluded, "At pre.ent,

competitive rivalry in most local multichannel video programming dist~ibution

market. is largely, often totally inlufficient to constra1n the market power

of incumb.n~ cable .y.tem•. " (1994 CR. , 112)' Thus. cable continues to have

aarket power, and the exercise at cable'. market power is held in check. to

some extent. by FCC r'Ju1ation. Howeve~, a. economi,t. universally alre.,

co~etition i5 a far superior meana to eliminate the poteneial exercise of

market power eban reaulation. DBS hal a poeentially important role in

providina this necel.ary competition.

~ A qualtion may ar1•• whather ove~ the a1r broa4calt 11anal. can
constrain the po••ible lupra.coapetitive pricinl by cable operatorl. The FCC
d.c14ed in 1991 that in mOlt circum.tancal that cabl••yatem. offar &
"Ite~11y·.xpandlnl co~lem.nt of Ipecialized program .ervicel" which
COnlum.:s demand and for which broadcast network. do not offar effective
co~.tition. (1994 CR, • 101) Broadealt televi.ion continu.s to 10le viewer.
to cable TV. The mOlt recent 1995 ratin&1 for October 1995 demonatrate that
badc cable continuel to take avay increa.ing amount' of viaw.uh1:p tr01ll fr.e
TV in the US. Compared to 1994, balic cabl. has ,ained 12.5X in term. of
viewer .hare while the networks have 10lt 4.1%. or 1994 compara4 to 1993
cable lained 12.51 overall whila fr•• to air TV lOlt 4.3%. For the period
1991·199; ba.ie cable ha. lained 36.2%. Thus. the conatraininl power of
broadcast on cable hal been Otcrl.,inl lince 1991.
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II. Tht Cp'P,titiv, Impor;'nsl pf pas in t b• MVlD Kirk,t

13. a.c.nt us .xp.ri.nc. hal damon.trated the competitiv, importance of

DIS in the KVPD mark.t. The first coapetitor in DIS, DIlBCTV (.long with

USSB) , b'lan .ervice in Jun' 1994. It operate. three hi&h-powered DBS

.at.llit'. po.itioned at 101 d.cree, W.L. and offer. approximately 175

chann.l. of .ntertai~ent and information prO&ramminl directly to hom-. and

bu. in."" .quipped with DI1ICTV DSS r.c.iving .y.t•••• which featur., a

.atellite di.h ant.nna 18 inches in diameter. DIRECTV cov.r, the continental

US and a large portion of Ala.ka.

14. DIR!CTV ha. b.en quit••ucce.sful. DIR!CTV recently announced that

it ha. reached 1.000,000 subscriber. (NIX Yprk Time-, Nov. 2 1995, p. A17).

Whil. DlREC!V' ••ub.crib.r.hip i. still quite .mall r.lativ. to Cabl. TV',

cu.t~r lev.l of 63 million sublcriber., it ha. begun to show the potential

to provide .ignitictnt competition to cable. s

15. Th. competitive importance of DIaECTV i' d.monstrated by the

e.ti.at. that about 50% of DlBECTV'. sub.criberl are in ar.a. p••••d by cable.

Of that Croup, 2/3 w.re cabl••ub,crib.r. when they purcha.ed th'ir DSS

antenna .y.t.m.. Amon& th,ae cabl. aublcrib.r., approximately 601 canceled

cabl. aft.r subacribina to DIRECTV, with approximately the r.maining 401 .plit

about evenly between tho•• who reduced th.ir cable s.rvice level and

hou••hold. who made no chanll' to the cabl_ ••rvice.' Thu•. DIS in the us is

a comm.rcially .ucce••ful ••rvie. which may provide meanin,ful HVPD

competition to cable TV.

5 Se. Co...ntl of Dta!CTV, Inc. to the Federal CommunicatiQnI
Commi,aion, CS Docket No. 95-61, submitted June 30, 1995.

, lJl.
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16. DIS i••till of mtnor. but crowinl, cc.petitiva importance in the

overall KVrD market. DIIICTV'. 1 million .ublcriber. i. only 1.0-1.51 of the

overall KVPD aark.t. It l' thu. in~onc.1vable that DIIICTV could exer~i.e

.arket power in the KVPD market with .uch a tiny abare while facinl

c~etltlon from cable TV with it. 94% Ihare, at 1.a.t two other DBS

provider., Prtme.tar, !VIO de.l.rl, VDT, KMDS and other technololi••.

III. Th' Fund"pell Purgp•• pi Auction. h Ip Lat tb. M.rUt; D'cid•

17. I .ubmltted one of the fir.t declarationl to the FCC encouraclnl a

.imult.neou. auction for allocatina Ipectrum to the Per.onal Communic.tion.

Service. (PCS). The economic ba.i. for my recommendation for pes auction. wa.

~to let the aarket 4!cide" who values the .pectrum the mo.t. The firm which

hal the hiahe.t economic value for the .pectrum will bid the mo.t and will win

the auction. Thi. outcome lea41 to the economic.lly efficient outcome, and i.

superior to .p.ctrum alloc.tion. by loveroment resulators. The outcome of the

pes auction. hal baen a Ireat lucce•• for the FCC to date.

A. PIRRPIIO Spactrum Ba,triction on PBS

18. Unfortunately. the NPIM on "Revilion of Rule. and lolicie. for the

DBS Service- (Oct. 27, 1995) II.ml to have 10lt si&ht of the balic .arket·

oriented rat10nale which lupport au~tiona. While the NPaM adopt. a relavant

.arket of KVPDs (! 34) and recosnize. the differentiated product nature of

competition between DBS and other KVPD., it eff.ctively propo.e. to limit

.pectrum a..r'lation by DBS provider. to only a .inlla full-CONUS orbital

.lot. (! 40) thil propol14 restriction doe, not make .conomic I.n••.

19. DIK!CTV or other lndependent DIS provider. may decide to purcha••

anoth.r full-CONUS orbital .lot to .xpand their currently liait.4 channel

capacity. The.e additional channel. would allow the DBS ~rovid.r to provide

additional prolramaina offerinl_ and more near ·video on deman4", in ordar to



B

allow the DIS provider to b.tt.r compete with dominant ~abl. prov14er., who

..y loon offar at l.a.t 500 channel. (or av.n more) on hybrid fiber/coax

syst.m. currently under co~truction. If the value of the sp.ctrum 11 h11her

for DIlICTV to provide this .6d1tional prolramm1nl than for other b14darl,

DIUCTY .hould be peraitt.d to b. the hllh bidder and purchan the splctrWll.

Th. out~o.. follows the market ori.nted 10C1c behind the u.e of cO~ltltiv.

biddina to .llocat. spectrum.

B. PWCIY Could lIR~ h,rci" Market Pair In &be WEn Ikrk,t

20. Under a market·orientad auction frlllework, the acqui8ition ot the

DIS spectrum by DIUCTY ahould only be prohibited it DIRECTV could exerciae

market pow.r arilinc'from the .pectrWll acquisition. Such an outcome i.

economically impollible.

21. Ftrlt, cable TV now p••••• 96% of us hou.ehold. an6 approximately

501 of DIlICTV' ••ublcrib.rl are currlnt or former c.ble sublcriberl. Cable

pr~iderl are uPirading their network. and currently hold a 94X .hare of the

MVPD ..rket. The acqui.ition of ad41tional spectrum will not increa.e the

probability that Dll!CTV will enlal' 1n coordinated interaction with cable TV

provict.r.. Given the difference in technoloi1•• and difference in pro6Uctl,

a' recognized by the NPIM. terms of coordination would be difficult to reach

or eo enforce. A. a mateer of economica, coordinated interaction 1s extremely

unlikely in differentiaeed product markets.

22. Thl only other po••ibility of market power ariline from the

acquilition of ACC'. Ipectrum would be the unilater.l exerci•• of market pO#er

by DlDCTV. However. a. dilcU8a.6 above J DIlt!CTV lILUat c01llPete with cable

incumbent., other OBS and DTH provider., MMDS. and .m.r~inl VOT provi6ers.

The d11~us.ion in the DOJ and FIC Hprizpnt,l Merger Guid,lipt. (~, April 2,

1992) a.monlerat•• that DI&ECTV would not be able to ex.rci•• unilateral

markee power. A. thl ~ Itate: "Subseane1al unilateral price elevation in I
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•. '-'

marka~ for differ.nt1a~.d product. require. ~hat there be .a1gnlf1cane .bare

of I.lal in the market accounted for by ~onlumerl who relard the product. of

the ..rain& f1~ a. their firlt and ••cond choic•• , and that repositioning of

the non-parti•• ' product lin•• to replace the localiz.d competition 10le

throuah the .eraer to b. unlikely." (! 2.21) DlaECTV would not be able to

e~ercil' ..rket power under thi. ~ analysis becau.e of the presence of a

larae end .iif\ificant &mOunt ot KVPD coapetition.

23. the criteria of the ~ for unilataral price iucr••••• followiria .n

acqui.ition would not be met if DIA!CTV were the hich bidder tor Ace'. DIS

.pectrum. Firlt, OIRECTV doe. no~ have • ".iinif1eant .hare of ••le,"

compared ~o cable TV. DIREC!V'. ,hare of .ale. in the HYPD market i. only

1.51. Morl import.ntly, two other DBS providers will provide "DBS

competition" and will be able to r.po.ition their produce line. to replace any
localized competition which the acqui.ition would decrea... No barriers to

.xpan.ion by the•• DBS providerl will exist given the DIS technology, i.e.

each PBS provider will bave an inftnite el•• ticity to .upply aGditional

customer.. Thu•• uaing the approach of the ~. DIRECTV coul~ not axerci.e

unilateral aarket power by increaling the price of it••ervice. above

competitive level. or by dacreasing the quality of it•••rvice offerins•.

Under the.e competitive condition•. no relulacory or antitrult rea.on exi.t.

to re.trict DlREC!V'. ability to bid for the additional spectrum.

24. The FCC 5ho~ld a1.0 racoinize that the .bility to biG il not.

guarantee of a licenae. Thi. factor il the mo.t .isnificant aapeet of

auction. a. an allocation device. If DI&!CTV i. the high bidder tor the DIS

spectrum, it is because DIalCTV believes it can put the Ipectrum to ~h,

highe.t value use. Since the outcome will b. prp-spmpetitive, the Commi•• ion

should not restrict DIaIC!V's ability to purchase the Ip.ctrum. Otherwise,

the Co.-i.sion will dacre... economic efficiency by plac1na re.tric~1ons on

the m&~ket'. ability to allocate scarce Ipectrum resource. to their hiih•• t
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value econoaic ute. Thi. ant1-competiti~ r,~latory outcome would be a'very

~il.ppointina rever••l of the Co.-t,lion'. recornition of the .uperiority of a

market allocation, rather than • re~l.tory allocation, of the spectrum.

IV.

25. The NPIK di.cu•••• conduct-ba.ed rul•• to protect cODpetition (!

55-56), Since the Commi•• ion int.nd. to permit eh. dominant cable provider.

(with 941 of the market) to expand their ownership of DBS .pectrum, .uch rule.

cen oecrea.e the ability of cable providers to ensal' in anti-competitive

actio~ with r ••pect to DIS. I air,. with the Commi••ion proposal to .xt.nd

the Tempe II conditions to all DBS operator. that are affiliated with cable

operator.. The.e marketinl limitation. of the NPRK (! 55) Ihould be impo.e~

in order to prohibit price di.crimination by a cable-affiliated DIS provi~er.

A prohibition on price ~iacrim1nationwould ,top • DIS service controlled by

cable providers from charlins lower price. in non-cable relions and hilher

price. in cable relion. where it would compete with exi.tin& cable ,ervic.I.

A prohibition on price diacrimination, throUlh the extenaion of the Tempg II

rule., would permit competitive DIS providen to enter the market and expand

their a.rvice. without fac1n& a "below mark.t" offering by the cable

providers, which could cr.ate barri.r. to entry or exp.~ion by exi.tins or

new DIS competitor,.

26. The Commi••1on'. propo.ed prohibition on exclu.ive dilt~1bution

right. <! 56) il allo nece.lary to .top anei-competitive price

d1lcriainAtion. Otherwbe, the' rul.. apinst price discrimination c.n be

eveded by an excluaiv. diltribution asre..ent in geolraphieal a~eal where the

cable operator offers .ervice. The price in the cable operator' ••ervice

area. could be lee at a level to limit competition with the cable .ervice,

while in other are•• where the cable operator do•• not offer I.rvlee, the
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affili.ted DII oper.tor', price could be let .t guch lower level.. The

axclU8i.a contr.ct wo~ld .llow the cabl. oper.tor to axerci•• mark.t p~er 1n

it. own I,oaraphical ar.a, while the affiltated DIS op.r.tor'. low.r price 1n

other .r.a. would cr.ate • barrier to entry or .xp.nI1on by comp.tina DIS

prov1d.ra, who would find it more difficult to cover their increment.l COltS.

The over.ll re.ult would be dacr••••d competition in the MYPD mark.t.

27. More i~ortant, the C~i.aion needs to ..inta1n DIS competieor.'

.cc••• to prolram.1na (! 57-60). aecau.e of the vertic.l 1ntegration of cable

providers and cable prolr....r., .nti-competitive .ctions by c.ble TV

c~anl •• could d&aa., .averely the am.rlinl KVpn comp.tition. Since the'

rri..atar ~artnerl control approximately 601 of cable subscriber. nationwide

(NPKM, 57), they can and have in the p••t extracted conce•• loft' from

unafti11atad proarammer.. The Commi•• ion currantly pr••umpt1valy or entiraly

forbida axclusive contract. between vertic.lly integrat.d programmer. and

cable operator.. It .hould turthar forbid the u.e of all exclu.ive contr.ct.

involvlnl c.ble-&ff~liat.dDBS pr~vid.rl such a. F.llMESTAa. 1 ThuI, Tempo

DIS, it it wina the DRS .uction. would not be able to have .n exclusive

contract for DBS tr.n••il.lon of prolr...1n& from either a c.bl.-aftili.t.d or

unaffiliat.d procr.maer. By for.clolinc its DBS competition from obtainins

rilht. ~o .uch proiramminl. Te~o DBS would otherwi.e dacr•••• the

.ttr.ctiven••• of their competitor.' offer1nl.' Since con.umer. typic.lly buy

MVPD ••rv1ce. in a bundle, Ulu.lly from. linite provid.r (rath.r than buyins

a prolram .t • tim. from a multitude of .,11era) d.nyin& prOlrammin& .ource.

to their c~.tit10n would be an effective anti-competitive .tretecy by c.ble

op.rato~.. A Commil.ion rule proh1bitinl thil tor.clo.ur. Itratesy would lead

to incr••••d cc.petition in the KVPD market. Otherwi.e. the cable compani••

could u.. their market pow.r to force an unaffili.ted procr....r to provide

excluaive rilhts for DRS trana.i.sion to Tempo OB8. FrOB a public int.r•• t

at.ndpoint .nd froD a comp.tition .tandpoint, .uch an axclu.ivity outco••

,
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would ~therwi.. create unacc.ptable barri.r, to entry or expan.ion by DIS

op.rators.

28. Next, cable·affiliated DIS should ~t be allowed to b~le their

purcha••• of unafflliat.~ pro&rammins with their cabl. provider corporat.

affiliate•. ' Oth.rwlle, the cable companies can exerci•• their monop.ony

pover, which Te! ha. exerciled in the palt, to extract below ..rket price. for

their DIS affiliate.' purcha.e. of prOlramain& from ~n·affiliate prolr....r •.

Exerci.e of thi. aarket power will limit the ability of prolr....r. to inve.t

in new prolr.-mlna becau,e of tha lower economic return. thay vill receive

from their new pro&r...inl, vill limit consumer choic. by limitinl the amount

of new pro&r...inl ereated because of tha lower aconomic r.turn., and will

create an anti-competitive situation in which unaffilia~d DIS provider. will

find it 4ifficult t~ compete becau'e of the ~ecreas.d ..ount of new

prolraaminJ which they can offer to potential sub.crib.r•.

29. Equivalent t~ pruhibitinl bundlins, the C~l,.ion should atteD?t

to Itop cabl.·affiliat.d DIS provider, from ex.rcisina the monopoly power of

cabla provider. by acquirina prolr...ina 1n other wayl. No tied deal. or

other discriminatory contract mechanisms to force a lower price should be

allowed. The Comailli~n .hould monitor carefully potential exerci•• of market

power byth. cable co~anie. in the pro&r...ina market a. it aff.ctl

competition from DIS providers in th_ KYPD market.

30. I belleve that a prohibition on 1harins proprietary information

sain.d froa another KVPD, 1.1. future plans for prolrammln& ~roa a DIS

·provider like DlaECTV, with a cabl. affiliat.d DIS cc.petitor .h~ld al.o be

enacted. Such a MCh1ne.e Yall" would .top a cable company from us1nl its

up.trl.. market power to sain information from a dovnatr... co~etitor and

• Th... additional IUlle.ted prolr..ains acee.s rul" are put forwar4 in
respon•• to • 60.
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pa•• 1e on eo iea DBS affiliate. Wiehout this prohibition on .harina

proprietary information, KJO'a wl11 be able to ua. eheir ..rktt power to

d.cr•••• innovat1on 1n ..rk.ting and proarama1ng from competina firm.. If the

KSO'I affili.t.d provider .a1n. advance notice of plann.d innov.tionl, they

will b. able to ~v1.e bu.ine.. Itrat'aiel eo count.r the attempt.d

innovation. !huI, the adv.nce notice will dec~.a.e the expected r.tu~nl f~om

the inaovaelona and wl11 dacr•••• the economic inc.ntive to undareake auch

innovat1on.. Thi' outco•• would b••nti-comp.titive .nd would h.rm eonaum.r.

who would not ben.fit from .uch innov.tions.

31. I have no competitive conc.rna with the NHe.d.nd in the SkyN (HITS)

.a it affect. DIS providera to the extent that it 1••fficiency .nhaneina.(!

61-62) Howev.r, I beli.ve th.t any DIS provider .hould b. p.rmitt.d to u••

itl .p.etrua to alao provide an .lternative to HITS. AI.in, eh. m.rk.t lOiie

of Ipeetrum allocation .hould .llow the .o.t valuable u.. of the .pect~.

teonoalc efficiency would incr•••e if another DIS provid.r found it profitabte

to provi4e an .ltern.tive HITS. Small c.bl. op.rator. could .1.0 bertefit from

inor••••d ~omp.t1tlon. Thus, if the Commi.,ion .llow. the u•• of DIS ap.ctrum

for HITS uae., the Co..ll.ion ahould not have any re.trictlon. on any DIS

proVider uaina ltl .pectrum for. HITS or other relat.d KVPD u.... How.ver,

the Co.m1••1on should .nact rul•• 'similar to the prO&ramminl ace••• rules

di.cu•••d above) that forbid anti· competitive action. by cable compani.s

ex.reisina th.lr ..rket power which would d.er•••• the ability of a

ea.petit1v, DIS to comp.t. in providina HITS ••rvice. Thua, rul•• &I&inat

dl.criminatlon are n.c••••ry to .~op cable op.r.tor. from .x.rei.Lng their

market power to dec~e&.e HITS competition from d.velopinl.
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